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IN   THE   COURT   OF THE   DISTRICT   JUDGE, ::::::NALBARI.                                   
Present   :   S. Begum, 
                   District Judge, 
                   Nalbari. 
 

T.S.(D) Case  No.46/2010. 

            Sri Anil Rajbongshi. 

                     S/O.-  Late Gahin Rajbongshi. 

                     R/O-Nalbari town, Krishna Nagar, ward No.2. 

                     P.S. & Dist-Nalbari(Assam).………… ..Petitioner. 

                        -Vs- 

                     Smti. Parul Rajbongshi. 

                     W/O- Sri Anil Rajbongshi. 

                     Vill- ChandKuchi. P.O-Chandkuchi. 

                     P.S.- Nalbari, Dist- Nalbari(Assam)..... Respondent. 

Appearance : 

 For the petitioner      :  Mr. M Bhattacharjee, Advocate 

          For the  Respondent  :  Mrs. P. Haloi, Advocate. 

                                                                 

Date of argument  : 19/06/16,12/01/18,17/05/18 
Date of Judgment  :  25/05/18. 

 

J U D G M E N T 

 

1. This is a suit for dissolution of marriage filed by petitioner, Sri Anil 

Rajbongshi u/s-13 of the Hindu Marriage Act, 1955, praying for dissolving his 

marriage with his wife Smti. Parul Das @ Rajbongshi. 

 

2. The case of the petitioner, in brief, is that the marriage between the 

petitioner and Parul Das @ Rajbongshi was performed as per Hindu rites and 

rituals on 13/3/09 and since after the marriage they led their conjugal life at 

the house of the petitioner situated at Krishna Nager, Nalbari town. Few days 

subsequent to the marriage, the respondent started leading a life according 

to her own choice and did not obey the petitioner. She used to become 

furious on trifling matter and frequently threatened the petitioner that she 

would commit suicide. Due to the cruel behaviour of the respondent the 

differences between the parties increased and their relationship became 
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strained and finally sexual relationship between the parties came to an end 

since 11/11/2009. It is alleged that the respondent frequently visited her 

parents house according to her own choice. On 17/08/10 the respondent 

visited Doctor Sarojani Choudhury who is the gynecologist and while the 

petitioner was also called by the Doctor and he visited the said Doctor he 

could know from the Doctor that his wife had been carrying pregnancy of 

four months. It is contended that as there was no physical relationship 

between the petitioner and the respondent since 11/11/2009 so the 

respondent cannot be pregnant from the side of the petitioner. It is alleged 

that definitely the petitioner became pregnant due to the illicit relationship 

with some other person. After getting the information about the pregnancy of 

the respondent in spite of having no relationship between the petitioner and 

the respondent since 11/11/2009, the petitioner sent the respondent to her 

parents house on 18/08/2010. On 24/09/10 though the father of the 

respondent accompanying the respondent tried to keep the respondent again 

with the petitioner by saying that she was five months pregnant yet the 

petitioner refused to accept the respondent. 

 

3. As the respondent treated the petitioner with cruelty and as she led a 

life of adultery by keeping illicit relationship with other person so the instant 

suit has been filed praying for granting a decree of divorce by dissolving the 

marriage between the petitioner and the respondent. 

 

4. On receipt of the notice from this court, the respondent contested the 

case by filing written statement denying all the allegations leveled against her 

by the petitioner. The respondent, however, admitted about the solemnization 

of her marriage with the petitioner. Denying the allegation that since 

11/11/2009  sexual relationship stopped between the parties, it is contended 

that she became pregnant from the side of the petitioner and on 17/8/10, the 

petitioner accompanied the respondent during her visit to Doctor, Sarojani 

Choudhury at her chamber. It is stated that on 18/08/2010 the petitioner 

himself brought the respondent to her paternal house for few days for taking 

rest and few days later he again brought back her to the matrimonial house 

and the respondent is still living with the petitioner at the matrimonial house. 

In the written statement allegation was brought by the respondent regarding 
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physical and mental torture caused upon the respondent by the petitioner as 

the parents of the respondent could not provide cash amount and dowry 

articles as demanded by the petitioner. It is also stated that at her pregnant 

stage as respondent became unable to make physical relationship with the 

petitioner, so he frequently spent night with other woman and while the 

respondent resisted the said activities of the petitioner, then he tortured her 

physically. It is alleged that for getting more dowry articles and cash amount, 

the petitioner desired to perform second marriage and sought for dissolving 

his marriage with the respondent on false and fabricated ground. 

 

5. The following issues are framed after perusal of the pleadings and 

after hearing both the sides. 

(I) whether there is any cause of action for the suit ? 

(II) Whether the opposite party/respondent has treated the petitioner 

with cruelty as alleged in the petition ? 

(III) Whether the physical relation between the petitioner and respondent 

has been stopped from 11/11/09 as alleged in the petition and whether the 

respondent has become pregnant of four months on 17/8/10 with other 

person than the petitioner as alleged in the petition ? 

(IV) Whether the respondent has treated the petitioner with cruelty and 

whether the respondent is involved in adultery as alleged in the petition and 

whether the petitioner is entitled to the reliefs prayed for ? 

(V) To what other relief/reliefs the parties are entitled to ? 

 

6. Efforts of reconciliation were made by my learned predecessor in 

office but all the efforts failed. In the instant case marriage between the 

parties as per Hindu rites and rituals has been admitted. 

 

7. To substantiate the case of the petitioner five witnesses were 

examined by the petitioner side and three documents were exhibited. The 

respondent side also adduced evidence of three DWs including herself and 

exhibited one document. Heard arguments. Now let me give my findings on 

the issues. 

 

ISSUE NO. 1 
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8.  The instant case has been filed by the petitioner u/s – 13(1) (i-a) and 

13(1) (i) on the ground of cruelty and adultery. It is alleged that the 

respondent, who is his wife, treated him with cruelty since after few days of 

their marriage. It is stated that few days subsequent to the marriage, the 

respondent started leading a life according to her own choice and did not obey 

the petitioner. She used to become furious on trifling matter and frequently 

threatened the petitioner that she would commit suicide. Due to the cruel 

behaviour of the respondent the differences between the parties increased and 

their relationship became strained and finally sexual relationship between the 

parties came to an end since 11/11/2009. It is alleged that the respondent 

frequently visited her parents house according to her own choice. It is also 

contended that on 17/08/2010 the petitioner could know about the pregnancy 

of his wife while she was 4 months' pregnant. It is alleged that the pregnancy 

was not from his side as the sexual relationship between him and the 

respondent came to an end since 11/11/2009. 

 

9. The respondent, on the other hand, denied the above allegation and 

claimed that she became pregnant due to the physical relationship with the 

respondent. She also denied the allegation of adultery and cruelty. From the 

bundle of facts disclosed in the plaint and W/S, it appears that there is cause of 

action for the suit. 

  Issue No. 1 is decided in affirmative. 

 

                      Issue No.2 & 3 

 

10. For the sake of convenience both the issues are discussed together. In 

the instant case the marriage between the parties is an admitted fact. 

Marriage was solemnized on 13/3/09 as per Hindu rites and rituals and both 

the parties started their conjugal life at Krishna nagar, Nalbari town at the 

house of the petitioner. In the plaint as well as in course of evidence it is 

disclosed by the petitioner  that after two months of their marriage the 

respondent started to treat the petitioner with cruelty. The respondent 

started to lead a life of her own style without listening to the  petitioner. It is 
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deposed that she became furious on trifling matter and very often she 

threatened the petitioner to commit suicide. Day by day their relationship 

became strained and finally their sexual relationship came to an end from 

11/11/2009.    

 

11. Petitioner in course of his evidence disclosed that on 17/08/10 he 

could know from Dr. Sarojani Choudhury whose chamber is adjacent to his 

shop about the four months pregnancy of the respondent. According to the 

testimony of the petitioner as physical relationship between the petitioner 

and the respondent came to an end since 11/11/09 so he is sure that 

respondent became pregnant through some other person. Hence he sent the 

respondent to her paternal house on 18/08/10. The petitioner filed the 

instant suit for divorce on 28/09/10 on the ground of cruelty and adultery. It 

is revealed by PW-1 that after receipt of notice of the case instituted by the 

petitioner seeking divorce, the respondent forcibly entered into the 

matrimonial house with the help of the villagers and her parents and 

ultimately gave birth to a male child at the house of the petitioner. 

 

12. Record shows that the petitioner husband filed a petition under order 

26 rule 10 A of the CPC on 20/05/2011 praying for scientific investigation for 

determining the fact  whether the respondent wife became pregnant through 

the petitioner or not. The respondent wife filed a no objection petition to the 

said petition of the petitioner husband. Accordingly my learned predecessor 

was pleased to pass order for DNA Test of the petitioner, the respondent and 

the new born baby of the respondent. But at the time of collection of blood 

sample the respondent wife was absent and accordingly the doctor(PW-4) Dr. 

Tushar Kanti Chakraborty issued Exhibit 1 to this court being failed to collect 

the blood sample. The Doctor PW-4 adduced evidence supporting the fact 

regarding the absence of the respondent and the baby for collection of blood 

sample for sending the same for DNA test to FSL Kahilipara. 

 

13. However at the stage of respondent's evidence as the respondent 

showed her willingness for DNA Test so my learned predecessor accordingly 

pleased to issue direction for DNA Test at the cost of the petitioner vide order 

dated 17/6/14. The blood sample of the petitioner, respondent and the baby 
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were accordingly collected at Civil Hospital, Nalbari and sent to FSL, 

Kahilipara as per the order of the court. The report of FSL has been received. 

The petitioner side examined Arup Manta the junior scientific officer of 

serology division who analyzed the blood sample. PW-4 Arup Manta testified 

during his evidence that on 18/7/14 one parcel sent through messenger was 

received in the office of the Director of Forensic Science, Assam, Kahilipara, 

Guwahati from Superintendent of police, Nalbari vide memo No.PNB/crime-

SR/2014/11602 dated 18/07/14advising examination of one parcel in 

connection with T.S.(D) Case No.46/10. The parcel contains three exhibits in 

thermos flask containing ice which were sealed with the impression seal 

corresponding with the seal impression forwarded. He described the articles 

as follows :- 

 

1. One sealed EDTA vial which contains 2 ml(approx.) liquid blood of 

Parul Rajbongshi collected by doctors of Civil Hospital, Nalbari with blood 

donar authentication card marked as Exhibit No.DNA 1026/14. 

2. one sealed EDTA vial which contains 2 ml(approx.) liquid blood of 

Deep Rajbongshi collected by doctors of Civil Hospital, Nalbari with blood 

donar authentication card marked as Exhibit No.DNA 1027/14. 

3. One sealed EDTA vial which contains 2 ml(approx.) liquid blood of Anil 

Rajbongshi collected by doctors of Civil Hospital, Nalbari with blood donar 

authentication card marked as Exhibit No.DNA 1028/14. 

 He testified that on receipt of the exhibits by the Director FSL, the 

same were handed over to him for conducting the DNA test  and accordingly 

he performed the DNA test. He disclosed that after performing the DNA test 

he found one of the maternal allele of the amplifier loci of Exhibit No.DNA 

1027/14(baby) matches with one of the respective allele in the DNA profile of 

Exhibit No.DNA 1026(mother). The non maternal allele of Exhibit No.DNA 

1027(baby) is not matching with the DNA profile of Exhibit No.DNA 

1028/14(father). He exhibited Ext-2 as his report and Ext-2(1) as his 

signature and Ext-3 is the forwarding letter to S.P, Nalbari. 

 

14. It is clear from his evidence and report Ext-2 that he only analyzed 

the blood contained in three flask collected by Civil Hospital, Nalbari and 

which were numbered as DNA 1026, DNA 1027 and DNA 1028 and which 
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were sent in a parcel vide memo No. PNB/crime SR/2014 1602 on 18/07/14 

to FSL, Kahilipara by S.P, Nalbari and received on 18/07/14 by the FSL, 

Kahilipara and that his report Ext-2 is based on the above mentioned sample 

sent to the FSL, Kahilipara. However during cross examination  he specifically 

admitted that blood sample of Anil Rajbongshi (the petitioner) was clotted 

while it was sent for examination to FSL, Kahilipara and hence Dr.Monalisa 

Choudhury the senior Scientific Officer of Serology Division of DNA typing unit 

whose signature is known to him sent letter Ext-A to the S.P Nalbari 

requesting him to sent Anil Rajbongshi and to report the laboratory physically 

as early as possible for recollection of blood sample. He admitted that as per 

the Ext-A blood sample of Anil Rajbongshi was taken at the laboratory on 

16/8/14. It is submitted by the learned counsel for the respondent that 

Scientific Officer Arup Manta neither in his report Ext-2 nor in his evidence 

expressed that he conducted the DNA test upon recollected blood of Anil 

Rajbongshi collected at the FSL, Kahilipara on 16/08/14. The petitioner side 

on the other hand strenuously argued that the blood sample of the petitioner 

was recollected at the FSL, Kahilipara on 16/08/2014 under the same exhibit 

mark DNA 1028 for facilitating the submission of report. It is submitted that 

mere non changing the exhibit mark it cannot be assumed that the analysis 

was done on the clotted blood of petitioner Anil Rajbongshi. It is submitted 

that if the analysis report would have been based on clotted blood, then no 

letter Ext-A would have been sent to S.P to produce the petitioner physically 

before the FSL for recollection of blood sample It is submitted that the FSL 

report Ext-2 is a genuine one and should be accepted as correct. 

 

15. The evidence of scientific officer and his report Ext-2 made it clear 

that he conducted the DNA test on the blood samples which was collected at 

civil Hospital, Nalbari and sent to the FSL, Kahilipara through S.P, Nalbari and 

which was received by FSL,Kahilipara on 18/07/14. It does not appear that he 

conducted the DNA analysis upon the blood sample of Anil Rajbongshi 

recollected at FSL, Kahilipara on 16/8/14 as per Ext-A. If he would have 

analyzed the recollected blood sample of Anil Rajbongshi seen to be taken on 

16/8/14 at FSL, Kahilipara as per Ext-A then certainly the scientific officer 

Arup Manta would have mention about the same in his report Ext-2 but Ext-2 

and his evidence showed that the blood of Anil Rajbongshi which was 
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received by the FSL on 18/7/14 and which was collected not by FSL but by 

Civil Hospital, Nalbari was compared with the blood of the baby sent by S.P, 

Nalbari and received by FSL, Kahilipara along with the sample of blood of Anil 

Rajbongshi on 1`8/7/14. As already discussed as per Ext-A the letter of 

senior scientific officer Manalisha Choudhury the blood of Anil Rajbongshi 

received by FSL on 18/7/14 from S.P, Nalbari is clotted and so DNA test could 

not be performed on the basis of the said blood sample of Anil Rajbongshi. 

However it is seen from Ext-A and evidence of PW Arup Manta that fresh 

blood of Anil Rajbongshi was recollected at the FSL, Kahilipara on 16/8/14. 

But as per Ext-2 and evidence of Arup Manta report was based on the blood 

received on 18/07/14 which was collected by Civil Hospital, Nalbari. As the 

earlier blood of Anil Rajbongshi collected at Civil Hospital, Nalbari is a clotted 

blood. So definitely the report of DNA conducted by the scientific officer Arup 

Manta relating to non matching of DNA profile of Ext No.DNA 1028/14 (i.e 

father) petitioner with DNA profile of Ext- No.DNA 1027/14 (i.e the baby) 

cannot be accepted as correct and genuine. 

 

16. It appears from record that the FSL reports was received by the court 

on 30/10/14 and on 30/10/14 the court fixed for filing objection against the 

report if any on 26/11/14. However there is no objection from the petitioner 

side against the report. Respondent on the other hand raised objection 

against the report on 26/11/14. The petitioner side also examined Scientific 

Officer Arup Manta as PW-4 and exhibited Ext-2 as the report. Hence 

petitioner has full knowledge that the report of the scientific officer Ext-2 was 

based on the blood collected at the Civil Hospital, Nalbari which was received  

from S.P, Nalbari by FSL, Kahilipara on 18/7/14. he also knew that his blood 

was recollected on 16/08/14 as his earlier blood sample  sent vide letter 

dated 18/07/14 was clotted and hence could not be examined. The PW-4 

Arup Manta made it clear during his cross-examination that as per Ext-A, the 

letter of senior scientific Officer serology department FSL the blood sample of 

Anil Rajbongshi earlier sent to them was clotted and could not be examined. 

After examination of Arup Manta on 2/3/15 in spite of knowing the fact that 

the report Ext-2 was done not on fresh blood sample of the petitioner 

collected at FSL, Kahilipara on 16/08/14 but on the earlier blood sample 

collected at Nalbari Civil Hospital which  was clotted as per letter Ext-A and as 
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such doubtful one, the petitioner side relied upon such documents and did 

not pray for fresh DNA examination by collecting fresh blood. The above 

discussion shows that the opinion of scientific officer reflected in Ext-2 that 

the DNA profile of the baby is not matching with the DNA profile of the father 

cannot be accepted as correct and genuine. 

                          

17. The petitioner in his plaint as well as testimony disclosed that few 

days subsequent to the marriage, the respondent started leading a life 

according to her own choice and did not obey the petitioner. She used to 

become furious on trifling matter and frequently threatened the petitioner 

that she would commit suicide. It is disclosed by PW-1 in his evidence and 

plaint that due to the cruel behaviour of the respondent the differences 

between the parties increased and their relationship became strained and 

finally sexual relationship between the parties came to an end since 

11/11/2009. It is stated in the pleadings and in evidence that the  respondent 

frequently visited the house of her parents and when restrained threatened 

to commit suicide. It is claimed that the respondent was sent to her parents 

house on 18/08/10 by the petitioner after knowing that she was pregnant. 

However, she returned back after one month and till date stayed at her 

matrimonial house.  It appears from the above evidence and pleading that 

the petitioner brought some vague allegation regarding the cruel treatment 

caused upon the petitioner by the respondent. It appears that he nowhere 

disclosed the manner of torture, which may indicate cruelty. He did not not 

disclose time date and manner of torture. It is revealed during his testimony 

that the respondent did not obey any rules during her menstruation period 

and hanged her clothes after bath here and there and whenever he asked not 

to do such thing then she became furious and abused him in filthy language. 

It is stated by him during his evidence that if he comes late from his shop 

then she rebuked him by charging that he has spend time with other woman 

and she also charged him as characterless. He testified that whenever he 

asked her to cook rice she prepared “Roti” instead of rice and whenever he 

asked her to give him a glass of hot water she gave cold water and thus each 

and every thing was done by her according to her own choice and thus 

caused torture upon him. It is stated that ultimately they started to reside 

separately. It is testified that ultimately the conversation between the parties 
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came to an end. It is testified that some times he used to take whatever is 

there in the house and sometimes takes meal at hotel. However those facts 

were not described in the plaint and being beyond pleading these evidence 

cannot be accepted. It is testified that while he restrained her from doing bad 

works or from frequent visit to her parents house then she threatened him to 

commit suicide. 

 

18. Regarding threatening to commit suicide there is only vague 

allegation. It appears that the petitioner did not file any entry at the P.S 

regarding the threatening of the respondent to commit suicide. His act of 

remaining silent even after alleged threat of suicide shows that the said 

allegation is without any basis. If the respondent treated the petitioner with 

cruelty and the  respondent threatened the petitioner to commit suicide and 

their relationship is such a way strained that physical relationship was ended 

since 11/11/09 then definitely the petitioner would have tried to settle the 

differences by holding a  “mel” of the reputed person of the locality or tried 

to settle the differences by a meeting of the family members but no such 

steps were taken by the petitioner. The attitude of the petitioner remaining 

silent without taking any steps till the four months pregnancy of the 

respondent on 17/08/10 and allowing the respondent to stay at the 

matrimonial house till 17/08/10 implies that actually no such incident 

happened and that there was physical relationship. 

 

19 The petitioner during his evidence revealed that since 11/11/09 the 

physical relationship between the parties came to an end for the differences 

between the parties but such evidence is not reliable. If differences went to 

such an extent then the petitioner would have not allowed the respondent to 

stay at his house upto 17/08/10 i.e upto the alleged date of knowledge of 

pregnancy. Earlier to 17/08/10 he would have send away the respondent 

from the matrimonial house if no physical relationship was there since 

11/11/09 for the conduct and activity of the respondentHis conduct remaining 

silent from 11/11/09 to 17/08/10 shows that the allegation that physical 

relationship was not there between the parties since 11/11/09 till her 

pregnancy is not believable. 
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20. PW-2 Gautam Das testified that since 2/3 months of the marriage 

between the petitioner and the respondent quarrel happened between both 

the parties and the respondent according to her own choice used to visit her 

parents house and did not return for 2/3 days. If petitioner restrained the 

respondent from visiting the house of her parents the respondent threatened 

to commit suicide. It is revealed by him that sometimes for 2/3 days 

conversation between the parties stopped and in those days the respondent 

used to take meal from hotel. The differences increased day by day and 

ultimately since 6/7 months of the marriage they resided in separate rooms. 

Later on he could know from the petitioner that the respondent became 

pregnant but the pregnancy is not from the side of the petitioner. He 

disclosed that later on though respondent was brought back to the the 

petitioner's house by her father but both of them stayed at separate rooms. 

The respondent though delivered a male baby but the petitioner denied the 

paternity of the child. PW-2 Gautam Das is the employee of the petitioner 

and his cross-examination shows that he used to stay at a house of petitioner  

free of cost with several family members. He is found to be a very much 

interested witness. He though claimed that frequently quarrel happened 

between the petitioner and the respondent yet his cross-examination makes 

it clear that he had no knowledge for what matter quarrel happened between 

the parties. So his evidence relating to frequent quarrel between the parties 

is not at all believable. He could not say about a single instance as to manner 

of cruelty caused upon the petitioner by the respondent. Visit of the  

respondent to the parental house cannot be an instance of cruelty. He is an 

outsider and his evidence relating to petitioner and respondent staying and 

sleeping at 2 different room since after 6/7 months of the marriage is not at 

all acceptable as he is an outsider and he cannot have any knowledge 

regarding staying at different rooms by the parties since two months of the 

marriage. Apart from this the evidence relating to staying at separate rooms 

since 6/7 months after the marriage, conversation stopped for several days, 

taking meal from hotel etc are beyond pleading and cannot be accepted. 

 

21.  PW-3, Rajen Rajbongshi who is the elder brother of the petitioner 

testified that since after the marriage petitioner and the respondent stayed at 

Nalbari town at the house of the petitioner. After 4/5 months subsequent to 
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the marriage he could know from the petitioner that the respondent used to 

lead a life  according to her own choice and frequently visited the house of 

her parents. It is also testified that she quarreled with the petitioner on 

trifling matter  and threatened the petitioner that she would commit suicide. 

It is also revealed that the parties used to stay at separate rooms as the 

differences increased and the petitioner before them denied the paternity of 

the child while the respondent  became pregnant. It is further revealed that 

though petitioner sent respondent to her parents house after knowing about 

her pregnancy but at the stage of five months pregnancy she returned back 

to the matrimonial house and used to stay at a separate room and did not 

keep any contact with the petitioner and his family member. PW-3 also 

disclosed that on one occasion respondent by engaging “gundas” caused 

assault upon the petitioner and also threatened him to kidnap. His evidence 

shows that he had no personal knowledge about the cruelty caused upon the 

petitioner by the respondent. He resided in a separate house at  3 km away 

from the house of petitioner. His evidence relating to cruelty  caused by the 

respondent and about the fact relating to respondent and petitioner staying 

at different rooms due to differences between the parties is found to be 

hearsay evidence. He could not say about any time, date manner of torture 

caused upon the petitioner by the respondent.  He could not say what are the 

instances of torture and what  is the manner of torture to determine whether 

the same amounts to cruelty or not. He has not seen any  sort of torture 

upon the petitioner. He only heard about the torture  from the petitioner. His 

evidence relating to assault on petitioner by the gundus engaged by 

respondent is only hearsay evidence. He is not an eye witness to the alleged 

torture on the petitioner. His evidence relating to petitioner and respondent 

residing in two separate rooms since few months after the marriage is 

beyond pleading and hence not accepted. Moreover he is not an inmate of 

the house of the petitioner and cannot have any personal knowledge 

regarding the fact about staying at two different rooms by the parties since 

few months of their marriage. It appears that the PW-2 and PW-3 are the 

interested witness and they could not highlight any instance so as to prove 

the matter of torture.   So it appears from the evidence on record that none 

of the witnesses PW-2 and PW-3 could prove the fact of torture. They also 
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could not established the fact regarding residing at two separate rooms after 

few months of marriage. 

 

22. It appears that as per the evidence of the petitioner due to cruel 

behaviour of the respondent the differences between the parties increases 

and sexual relationship came to an end since 11/11/09. However the 

respondent is found to live in the same house where the petitioner resided till 

four months pregnancy. Evidence relating to stay at two different rooms is 

beyond pleading and cannot be accepted. So it is clear that they resided in 

the same room till four months pregnancy. It appears that the petitioner 

claimed that ultimately on 17/08/10 he could know from Doctor that 

respondent is four months pregnant. He claimed that the pregnancy is not 

from his side. To the contrary the respondent claimed in her evidence that 

she became pregnant from the side of the petitioner. She however denied 

about not having any physical relationship with the petitioner since 11/11/09. 

rather she claimed that she had physical relationship with the petitioner prior 

to sending her to her parents house on 18/08/10. it is alleged by her that she 

was tortured by the petitioner demanding dowry. It is also alleged that during 

her stay at her parents house at her pregnant stage the petitioner started 

physical relation with some other woman and while respondent objected then 

petitioner tortured her physically. It is alleged that while the respondent 

returned back to her matrimonial house, the petitioner tortured her and tried 

to return her back to her parents house. She disclosed that she gave birth to 

a child at her husband's house. The DW-2 Ramani Das, DW-3 Anil Das 

testified about the torture caused upon the respondent by the petitioner 

demanding dowry and about the fact that the allegation brought by the 

petitioner that the child born to the respondent was not from the side of the 

petitioner is a false allegation. 

 

23. At this juncture, I would like to state what section 112 of the Evidence 

Act contemplates. The above referred section contemplates that a child born 

during continuation of valid marriage or during 280 days after its dissolution 

shall conclusive proof that it is legitimate unless it is proved by clear and 

strong evidence that the husband and the wife did not or could not have any 

access at any time when the child could have begotten. According to the 
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legislative intention and spirit behind section 112 of the Evidence Act, once 

the validity of marriage is proved then there is strong presumption of 

legitimacy of the child born from such marriage. Presumption can be rebutted 

by a strong, clear, satisfying and conclusive evidence. Section 112 is based on 

the well known maxim pater est quem nuptioe which means he is the father 

whom the marriage indicates. Presumption of legitimacy is that a child born of 

a married woman is deemed to be legitimate. It throws on the person who is 

interested in making out the illegitimacy, the  whole burden of proving it. 

 

24. In the instant case the petitioner during his evidence revealed that 

since 11/11/09 the physical relationship between the parties came to an end 

for the differences between the parties but such evidence is not reliable. If 

differences went to such an extent then the petitioner would have not 

allowed the respondent to stay at his house upto 17/08/10 i.e the alleged 

date of knowledge of pregnancy. Earlier to 18/08/10 he would have send 

away the respondent from the matrimonial house. His conduct remaining 

silent from 11/11/09 to 17/08/10 shows that the allegation that physical 

relationship was not there between the parties since 11/11/09 till her 

pregnancy is not believable. The petitioner failed to establish the fact that he 

had no sexual relationship with the petitioner during the relevant period and 

that child did not born due to sexual relationship between him and the 

respondent. It could not be establish that the respondent had sexual 

intercourse with any person other than her spouse after the marriage. In the 

instant case petitioner side could not establish by adducing acceptable 

evidence that the petitioner had no access with the respondent, who is his 

wife, at the particular time of conceiving the baby. Petitioner side also failed 

to adduce any evidence to show that the respondent is pregnant from any other 

person other than petitioner. The petitioner side failed to establish cruelty and 

adultery on the part of the respondent. The petitioner and the respondent lived 

in the same house at the time of conceiving the baby and there being no 

clincing evidence that there is no sexual intercourse between them since 

11/11/09 upto conceiving  the baby. I have no hesitation but to hold that the 

petitioner is responsible for the pregnancy of the respondent. It is already 

discussed that the DNA test report could not be accepted as not genuine. There 
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is no further prayer from the petitioner for fresh DNA examination. Petitioner 

has failed to establish that he is not the father of the baby born to the 

respondent. Though the petitioner brought various allegation regarding 

cruelty caused upon him by his wife yet failed to substantiate the same by 

examining any independent witness. The petitioner side has failed to 

establish the allegation of cruelty. It appears from record that the respondent 

was sent to her parents house on 18/08/10 by the petitioner after knowing 

that she is pregnant. However, she returned back after one month and till 

date stayed at her matrimonial house. Thereafter they resided separately in 

the same house. The evidence of petitioner that she after her return 

assaulted him by engaging 'gunda' is not believable as no entry in the police 

was given in this regard by him.     In view of the above discussion issue 

No.2 & 3 are decided in negative. 

                           ISSUE No. 4 & 5. 

25. The respondent has failed to establish that the respondent has 

treated the petitioner with cruelty. The petitioner has also failed to establish 

that respondent is involved in adultery. 

 

26. As the petitioner failed to establish both allegation of adultery and 

cruelty so issue No.4 & 5 are decided in negative. The petitioner is not 

entitled for getting decree of divorce. Issue No.4 & 5 are decided against the 

petitioner. 

 

                                  O  R  D  E  R 

 

 

27. In the result, the suit is dismissed on contest without cost. 

 

 Prepare a decree accordingly. 

  

 Judgment is given under my hand seal of this court on this the 

25/05/2018. 

 

 

                                                                            District Judge, 
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                                                                                  Nalbari. 
 
 
 

D. Roy 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

A P P E N D I X 

 

 

A. Petitiner’s witness. 

   PW-1 Sri Anil Rajbongshi. 

  PW-2 Sri Gautam Das. 

 PW-3 Sri Rajen Rajbongshi. 

 PW-4 Dr. Tushar Kanti Chakraborty. 

 PW-5 Dr. Arup Manta.         

B. Respondent’s witness. 

  DW-1 Smt. Parul Rajbongshi. 

 DW-2 Sri Ramani Das. 

 DW-3 Anil Das. 
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C. Exhibit from the petitioner. 

 Ext-1 Letter of SMK Civil Hospital. 

 Ext-2 FSL report to SP, Nalbari. 

 Ext-3 Forwarding letter to SP,Nalbari. 

 Ext-A letter of Scientific Officer to SP,Nalbari. 

D. Exhibit from the respondent. 

 Nil. 

 

                                                                 

                                                                   District  Judge, 
                                                                    Nalbari. 

 


